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ESCAPE FROM SUPREME COURT, TABLING OF TERMS OF REFERENCE FOR INDEPENDENT 
INQUIRY 

Standing Orders Suspension - Motion 
MR L. GRAHAM (Pilbara) [3.44 pm]:  I move without notice - 

That so much of the standing orders be suspended as is necessary to enable the following motion to be 
moved forthwith - 

That the Minister for Justice table the papers relating to the creation of the terms of reference 
for the Hooker inquiry. 

I am reluctant to take the course of action that I have taken because yesterday I tried to move for a suspension of 
standing orders to initiate a parliamentary inquiry and was defeated.  It is quite proper, and the House has 
expressed its view, that it does not want a committee of inquiry.  As you know, Mr Speaker, I have a 
longstanding objection to gags and guillotines being used in the processes of this House.  I make this point as 
best I am able in this sort of debate: had the guillotine or gag not been applied, the debate on the initial matter 
would probably have been completed by now.  I have never seen it work in 15 years and I object to it strongly.   

The motion to suspend standing orders is to give the Government, and particularly the Minister for Justice, the 
opportunity to table papers.  I understand - I will try as best I can and will seek your guidance from time to time, 
Mr Speaker - that I need to keep within the restrictions that apply to a debate of this nature.  I have no axe to 
grind with the minister.  I make that quite plain.  It is a fact - I have said this before - that I think she is a pretty 
good minister and she handles herself pretty well in her portfolio areas.  I did not vote for the motion of no 
confidence against the minister because I neither had nor heard any evidence of that.  What I tried to do 
yesterday was about getting some evidence for or agin.  If ever I am to vote for a motion of no confidence 
against a minister, I must be convinced.   

The Government has put in place a series of strategies to deal with a political issue, and that is a good thing to do 
for the Government.  I am seeking to get the Parliament to play its legitimate role, and its legitimate role is one 
of conflict.  Historically, the Parliament has been in conflict with the Crown and, in contemporary times, with 
the Executive.  It is a constant position of conflict and it is a constant position of tension.  Unless and until the 
Parliament can exert its influence on the Executive, the Parliament will not operate, and it will not operate as it 
was designed to operate in a Westminster system.  Gagging debates and not allowing the suspension of standing 
orders to deal with urgent contemporary matters of enormous public importance is not how sophisticated, 
modern Parliaments work anywhere in the world.  That on its own is a compelling reason that standing orders 
should have been suspended to allow debate on the initial motion.  Three motions to suspend standing orders 
later, it is still as compelling.  Having said that, there will be no independent inquiry in this State.  I am 
gobsmacked that people have fallen for the use of the word “independent” and presume that because someone 
uses that word, the person or function about which it is used is in fact independent.  We wish to see the terms of 
reference for this inquiry.  This motion is about that inquiry and would allow the House to direct the Minister for 
Justice to table the papers that led to and relate to the terms of reference - because there are none.  There is a 
letter from the minister to the Director General of the Department of Justice, asking him - I presume he is the 
chief executive officer - to set up an inquiry under section 44 of the Act.  The minister does not have the power 
to establish an inquiry.  It is that simple - she does not have the power.  The only power she has under section 44 
of the Act is to write a letter to the director general and request that he establish an inquiry, and that is what the 
minister has done.  I cannot quote her words because it is an uncorrected Hansard, but in this place yesterday the 
minister said that that inquiry was independent of those responsible for prisoner management.  It is not.  The 
inquiry is the vehicle and the responsibility of the chief executive officer of the department.  It may have the 
minister’s name on it - it should have the minister’s name on it - and the minister is right and correct and entitled 
to claim that her letter caused that inquiry to take place.  

Mrs M.H. Roberts:  I will just clarify that for the member.  It is my inquiry, and although the director general 
must give the investigator the power under section 44, I have asked the director general to give those powers to 
Mr Richard Hooker in the conduct of my broader inquiry.   

Mr L. GRAHAM:  I appreciate the fine difference, but I am not a lawyer by a long shot.  However, the Act quite 
clearly says that the CEO may, and upon the request of the minister must, appoint a suitably qualified person.  
He has done that, and that is where the involvement of the minister ends.  After that the minister has no 
involvement.  This inquiry is to report to the very department that is being investigated.  
Mrs M.H. Roberts:  No.  
Mr L. GRAHAM:  Will it report to the minister? 

Mrs M.H. Roberts:  It will report to the Government.  
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Mr L. GRAHAM:  It cannot report to the Government; it reports to the minister.  

Mrs M.H. Roberts:  That is right.  
Mr L. GRAHAM:  That is not an independent inquiry.  

Ms S.E. Walker:  Is the member aware that, under the Act under which this inquiry is being brought, there is no 
power to inquire into a person, either the minister or the inspector?  

Mr L. GRAHAM:  I am very aware of the limitations of this speech, but the member will see that the section in 
the Act -  

Mrs M.H. Roberts:  The inquiry is not simply a section 44 inquiry.  It is a broader inquiry.  

Ms S.E. Walker interjected.  

Mr L. GRAHAM:  I want to hear the minister.  

Mrs M.H. Roberts:  As part of a broader inquiry, the director general has been asked by me to give the 
investigator additional powers.  The State Solicitor, Mr Tim Sharp, has been consulted about that.  

Mr L. GRAHAM:  I am pleased that the minister said that.  I am not a lawyer; I am prepared to take that sort of 
advice.  However, the minister has just, by way of interjection, spoken strongly in favour of the suspension of 
standing orders, and about the sort of information she needs to introduce into this Chamber.  I for one have 
listened with interest to this, and I was completely unaware of that.  I stress that I am not a lawyer and I do not 
pretend to be.  I am not playing clever bush politics or bush lawyers.  I simply could not, until the minister 
interjected, understand how a report commissioned in a department at the request of the minister could report to 
the department.  I now know it is reporting to the minister.  That is not an independent inquiry.  In defence of the 
minister, in her utterances that I have seen or heard - I have many transcripts and audio files on my computer - 
she has never argued that it is a totally independent inquiry.  Her words have been that it has been independent of 
the people in the department responsible.  It seems now that it may be independent - not that it is, but that it may 
be.  However, it is still not, as is being reported in the media, an independent inquiry.   

I am interested in the terms of reference and I want to hear from the minister during the debate why the terms of 
reference I referred to yesterday are not acceptable.  I can say where my terms of reference came from.  I sat 
down in front of the computer and spoke to half a dozen people about what is to be done with terms of reference.  
I have written the odd terms of reference for inquiries in this place, and I drew on that experience and wrote up a 
series of points.  I thought they were broad enough to use parliamentary powers to examine anyone and 
everyone, and to use the powers of the Parliament to get access to anything and everything required for an 
apolitical parliamentary examination of the facts and to make some judgments based on those facts.  I would be 
interested to hear from the minister how it is that, with my limited experience, I can draw up half a page of 
comprehensive terms of reference dealing with particular issues and matters, whereas the department, with all its 
resources, and the minister, with all her power and cabinet authority, can come up with only a letter that is 
shorter than my terms of reference.  Her terms of reference, at first glance, appear to be extraordinarily broad.  
However, on closer inspection, they are shown to be quite restrictive.  No reasonable person reading those terms 
of reference could come to any overview.  To put my mind at rest, I need to see the papers supporting those 
terms of reference.  

Mr P.G. Pendal:  It is also her inquiring into the person who should be inquiring into her.  

Ms S.E. Walker:  That is right; they cannot inquire into the holding cells or security of the sally port, only into 
AIMS.  

Mr L. GRAHAM:  There is a case for a serious debate on this issue.  I understand politics, and the need for 
people to make their political points, but an important question needs to be dealt with and this Parliament has yet 
to satisfactorily deal with it.  I understand why the Government curtails debate from time to time, and I happen 
not to agree with it - debate cannot be allowed to go on forever.  However, unless and until the Government 
allows fair and reasonable debate and provides sufficient information for an informed debate, this Parliament 
will not progress this issue.  I have outlined a number of reasons for my motion, and I hope that some of them 
are sufficient for the Leader of the House to allow a debate.  

MS S.E. WALKER (Nedlands) [3.56 pm]:  I support the tabling of the papers that led to the minister making 
the decision encapsulated in her letter to the Director General of the Department of Justice.  When I first heard 
that the inquiry was to be held, of course I was sceptical, because of the Skinner inquiry.  Members will 
remember that that inquiry was held last year, and large portions of its report were blacked out.  This follows on 
from what the member for South Perth had to say.  It is important that we suspend standing orders, because this 
inquiry is being conducted under section 44 of the Court Security and Custodial Services Act 1999, which gives 
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the chief executive officer great powers.  However, it gives him great powers only in the terms set out in section 
44(1), which states - 

The CEO may, and upon the request of the Minister must, appoint a suitably qualified person (an 
“investigator”) to inquire into and report upon any matter, incident or occurrence concerning any 
service that is a subject of a contract other than whether or not an offence has been committed. 

Members will note that this subsection refers to a service.  That is not the Inspector of Custodial Services.  That 
is all about AIMS.  It is about the private contract the chief executive officer could enter into with AIMS.  It is 
not about the role of the minister.  I want to see the papers referred to by the member for Pilbara, because I 
would like to see the opinion of the State Solicitor, Mr Tim Sharp, to see how he arrived at the legal opinion that, 
under section 44, the investigator could investigate people.  That is why I support the suspension of standing 
orders.  It is important for the people of Western Australia, when nine escapes have taken place and people have 
been terrorised, to understand what this inquiry is all about, because it is very limited.  Although the investigator 
can look into and report on any matter, incident or occurrence concerning any service, section 44(2) states - 

For the purposes of carrying out an inquiry, an investigator may require - 

(a) the contractor or an employee or agent of that contractor; or 

(b) a subcontractor or an employee or agent of that subcontractor, 

to give the investigator such information as the investigator requires or to answer any question put to 
the person in relation to any matter, incident or occurrence that is the subject of the inquiry. 

Neither the minister nor the inspector is among the people mentioned in this subsection.  It refers only to the 
service, which is the AIMS contract.  Yesterday I went through the inspector’s report in detail, and he says that 
the holding cells and the sally port security area are under the control of the Department of Justice.  That is not 
part of the service, and that is what this is all about.  The Opposition and the public want to know how all this 
happened.  They know already; it was due to the minister’s incompetence.  I support the motion of the member 
for Pilbara.  Before debate was gagged, I also supported the motion of the member for South Perth because he hit 
the nail on the head.  Yesterday I asked why the Inspector of Custodial Services was not appointed to conduct 
this inquiry.  Taxpayers are paying for the inspector to look into such matters and now they will pay more to 
someone else.  In my view, the minister got around that -  

Point of Order 
Mrs M.H. ROBERTS:  The motion of the member for Pilbara is a specific one.  It asks that I table papers on the 
creation of the terms of reference for the inquiry.  The member on her feet has spoken about a variety of things 
and now appears to be going back to a motion that was formerly moved by the member for South Perth.  The 
member for Nedlands should be required under standing orders to confine herself to the motion under debate. 

The SPEAKER:  It is very difficult.  The member for Nedlands has been speaking for three minutes.  She is the 
second speaker on this motion.  She should direct her comments to the motion, not to the substance of what may 
be debated if the motion to suspend standing orders is successful, and confine herself to the reasons for 
suspending standing orders. 

Debate Resumed 
Ms S.E. WALKER:  Thank you, Mr Speaker.  I thought I was speaking to the motion.  I am explaining why 
members should support the motion and why we need the papers tabled.  It is, frankly, because I want to know 
and understand -  

The SPEAKER:  The member for Nedlands should take her seat.  This debate is on the reasons standing orders 
should be suspended, not whether documents should be tabled. 

Mr M.J. Birney:  Allow the motion to pass through, Leader of the House, and let us have a debate about this.   

The SPEAKER:  Order, member for Kalgoorlie!  The member for Nedlands has the call. 

Mr J.C. Kobelke interjected.  

The SPEAKER:  Order, members!   

Ms S.E. WALKER:  The reason I am supporting the motion to suspend - 

Mr J.C. Kobelke:  She is floundering.   

Ms S.E. WALKER:  I do not flounder. 

Mr J.C. Kobelke:  Why is the member for Kalgoorlie coming in to help you? 

Ms S.E. WALKER:  It is because he is a good colleague. 
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The SPEAKER:  The member for Nedlands should take her seat.  That is an example of why members should 
not take interjections.  The member for Nedlands has the call. 

Ms S.E. WALKER:  I support the motion for the tabling of papers and for the suspension of standing orders 
because this is a matter of great public importance.  I want to know how the minister arrived at the conclusion 
that she could deal with this matter under section 44 of the Court Security and Custodial Services Act.  The Act 
is limited and I do not believe she can inquire into the role of the inspector under that Act.  That is my reason for 
supporting the suspension of standing orders.  I do not believe the terms of reference go far enough.  That is my 
reason for supporting the suspension of standing orders.  I do not believe an inquiry into this whole terrible 
debacle will satisfy the people of Western Australia.  That is why I support the suspension of standing orders.  If 
the minister cannot satisfy the Opposition’s demand for an explanation of the manner in which she arrived at the 
conclusion that she can operate under section 44, it will be an act of treachery against the people of Western 
Australia.  I therefore support the member for Pilbara’s motion to suspend standing orders. 

MRS M.H. ROBERTS (Midland - Minister for Justice) [4.03 pm]:  The member for Pilbara has moved a 
motion that the Minister for Justice table papers relating to the creation of the terms of reference for the Hooker 
inquiry.  As Minister for Justice, I am more than happy to table those papers next Tuesday. 

MR M.J. BIRNEY (Kalgoorlie) [4.03 pm]:  I also support the motion put forward by the member for Pilbara.  I 
am delighted that the Minister for Justice intends to table those papers.  It is important that we have the 
opportunity to understand the process that led to the minister forming these so-called terms of reference.  The 
minister has said that the inquiry will be conducted under section 44 of the Court Security and Custodial 
Services Act -  

Mrs M.H. Roberts:  It is a shame that the member for Kalgoorlie was out of the Chamber. 

The SPEAKER:  The member for Kalgoorlie is the third speaker on this matter from the Opposition.  My 
tolerance for members not speaking to the motion has now finished.  The member should address the motion 
before the House. 

Mr M.J. BIRNEY:  Thank you, Mr Speaker.  The motion before the House is that we move to suspend so much 
of standing orders as to allow debate on the following motion - 

That the Minister for Justice table the papers relating to the creation of the terms of reference for the 
Hooker inquiry. 

That is a very important motion.  The minister has agreed to table those papers.  However, in the context of the 
motion, we need to put forward the case for tabling those papers. 

Mr M. McGowan:  No. 

The SPEAKER:  The member for Kalgoorlie is incorrect.  The debate is about whether standing orders should be 
suspended, not what might happen if standing orders are suspended. 

Mr M.J. BIRNEY:  Mr Speaker, we need to suspend standing orders so that we can debate this motion.  I am not 
sure how many times the Leader of the House has guillotined a similar motion on the terms of reference for the 
Hooker inquiry.  Is it four times now that the Leader of the House has guillotined debate? 
Mr J.C. Kobelke:  Speak to the motion. 
Mr M.J. BIRNEY:  How will that look in the Press tomorrow?  How will it look when people wake up, read their 
newspaper and see that the Labor Party on four occasions has guillotined a motion that seeks to explore the 
process that took place before the Minister for Justice arrived at the terms of reference for the Hooker inquiry?  
This has been a great sleight of hand.  By using section 44 of the Act, the minister has prohibited an investigation 
into the physical facilities at the Supreme Court.   

Mr J.C. Kobelke:  The member for Kalgoorlie is not speaking to the motion. 

The SPEAKER:  The member for Kalgoorlie should take his seat as his contribution has finished.   

Point of Order 
Mr L. GRAHAM:  Mr Speaker, I seek your advice.  It appears that without suspending standing orders and 
getting into debate, the minister has given an undertaking to table the papers that I would seek to have tabled if 
the motion to suspend standing orders had passed.  I therefore seek your advice on how to withdraw my motion, 
based on the undertaking given by the minister to table the documents.   
Mr M.J. BIRNEY:  What a cop out!  Why does the member for Pilbara not just guillotine it?  He has shown his 
true colours.   
Mr L. GRAHAM:  Unlike the member for Kalgoorlie, I will accept yes for an answer. 
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The SPEAKER:  What the member for Pilbara has asked for appears under Standing Order No 119.  He can seek 
the leave of the House to withdraw his motion; however, if there is a dissentient voice, the motion cannot be 
withdrawn.  

Debate Resumed 
Mr L. GRAHAM:  I seek the leave of the House to withdraw my motion. 
Motion, by leave, withdrawn. 
 


